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HEANEY, Circuit Judge.

Doerfer Engineering ("Doerfer") petitions us to review and set aside
t he decision and order of the National Labor Relations Board ("Board").
The Board cross-applies for enforcenent. W grant Doerfer's petition and
set aside the Board's order.

BACKGROUND

The facts of the underlying | abor conflict are undi sputed. Doerfer
unit enpl oyees were represented by Local 1740 of the International Union
Uni ted Autonobil e Aerospace and Agricultural |nplenent Workers of Anmerica
("Union"). Since the conpany's inception, prior to the organization of its
enpl oyees, Doerfer permitted its enployees to use plant facilities and
equi prent for personal projects. This arrangenent has never been fornmally
incorporated into the witten collective bargai ning agreenent between
Doerfer and the Union. Over the years, however, Doerfer placed
restrictions on enployee use of its equi pnment and prem ses, including the
need for prior conpany approval. On January 4, 1993, the plant nmanager
gave the Union witten notice that, effective i mediately, Doerfer would
no longer pernit its enployees to use conpany equi prent and preni ses.

In response to the conpany's actions, the Union filed an unfair
| abor practice charge under sections 8(a)(1l) and (5) of the National Labor
Rel ations Act alleging that Doerfer should have given them an opportunity
to negotiate before wunilaterally discontinuing the |ongstanding past
practice. Shortly thereafter, the Union also filed a grievance pursuant
to the resolution procedure set forth in the parties' collective bargaining
agreerment. The Union clained that Doerfer's actions violated the renewal
clause of their collective bargaining agreenent by taking away the past
practice while the agreenment was still in effect. Doerfer responded that
its actions were within its nmanagenent



rights provided by the agreenment because its decision was based on its
concern for conpany liability. On February 3, 1993, the Board notified the
parties that it would defer the matter to arbitrati on both because Doerfer
had al ready agreed to submt the grievance to arbitration and because the
Board believed the issues raised by the charge could be resolved by such
bi nding arbitration. The parties then agreed upon an arbitrator and
submtted the dispute to him

At the outset of the arbitration hearing, the parties discussed the
matter of whether the arbitrator had the authority to decide the matter
before him The arbitrator took the position that he had such power,
stati ng:

| generally get this issue resolved right away, as to
whet her or not | have a right, the Arbitrator has the
power either through the deferral of the NLRB placing the
power upon ne to rule or by agreenent of the parties |
have a right to decide this issue based strictly upon the
nerits.

H'g Tr. at 6. Doerfer objected to his authority to arbitrate, stating
that the dispute did not fall under the coll ective bargai ning agreenent's
narrow definition of a grievance, and was therefore not arbitrable. H'g
Tr. at 20-28. The conpany's objection was noted for the record. Hr'g Tr.
at 28. The Union, on the other hand, took the position that the arbitrator
shoul d decide the matter:

I think, M. Arbitrator, the National Labor Rel ations
Board in referring the case back to the grievance
procedure and also reading from what | understand the
Spi el berg docunent and sone other things, it does give
the Arbitrator the authority to rule on these types of

things. It is outside the contract |anguage as such, but
it's a practice that's been in effect for years and
years. W're going to try to show you that it's an
enpl oyee benefit, it's not a managenent function, and

it's sonmething you ought to be dealing with.

H'g Tr. at 30.



After a full evidentiary hearing, the arbitrator issued a detail ed,
but confusing, opinion and award in favor of the conpany. He stated that
the grievance was not arbitrable and was therefore denied, but he also
ruled on the nerits of the dispute. He determ ned that Doerfer had the
right to unilaterally termnate the practice of |oaning tools, equipnent
and materials and pernmitting use of conpany prem ses for personal use.

Not surprisingly, after the arbitrator's decision, both parties
changed their respective positions on the arbitrability of the dispute.
The Union returned before the Board to urge that it should disregard the
arbitrator's opinion because of his deternmination that the grievance was
not arbitrable and because its conclusion was inconsistent with the
purposes and policies of the National Labor Relations Act. Doer f er
requested that the Board respect the arbitrator's decision. Both parties
stipulated that the arbitration proceedings were fair and regular and that
the parties had agreed to be bound by the award. They al so waived their
rights to a hearing and oral argunent before an administrative | aw judge
and agreed to have the nmatter decided on the basis of the record and their
briefs.

The Board decided the matter in favor of the Union. Based on the
arbitrator's statenment that the grievance was not arbitrable, the Board
determ ned that he had not reached the nerits of the unfair |abor practice
i ssue. As a consequence, the Board declined to defer to the arbitrator's
opinion. The Board then found that the discontinued practice had been a
val uabl e part of the enployees' terns and conditions of enploynent and that
Doerfer's failure to notify and provide the Union with an opportunity to
bargain violated its obligation to bargain in good faith with the exclusive
representative of unit enployees. This petition for review follows.



DI SCUSSI ON

Under the particular circunstances of this case, the Board abused its
discretion in failing to defer to the arbitrator's decision. Throughout
the Union's handling of this |labor dispute, it took the position that it
was one appropriate for arbitration. It filed the grievance; it subnitted
the dispute to arbitration; it argued at the arbitration hearing that the
arbitrator had authority to decide the issue; and, finally, it agreed to
be bound by the arbitrator's decision. The Union cannot now be heard to
conplain of the arbitrator's authority to decide the issue.

Initially, the Board agreed that the matter was appropriate for
arbitration. Yet, based on a selective reading of the arbitrator's opinion
and award, the Board determned that the nerits of the dispute had not been
reached. It then substituted its own decision for that of the arbitrator
Quoting the first and final sentences of the arbitrator's opinion, the
Board concluded that the arbitrator's opinion provided a "clear statenent"
that the issue was not arbitrable. The Board ignored, however, the
majority of the arbitrator's opinion, in which the nerits of the dispute
wer e adj udi cat ed.

We are fully aware that an arbitrator cannot exceed the authority
given to him by the collective bargaining agreenent or decide natters
parties have not submitted to him See, e.qg., Steelworkers v. Enterprise
Wieel & Car Corp., 363 U.S. 593, 597 (1960). Nothing that we say here is
intended to depart from that general principle. In this instance, the

Uni on argued that the arbitrator had the authority to resolve the matter
and it agreed to be bound by his decision. Wile Doerfer challenged the
arbitrator's authority, the Union urged the arbitrator that the matter was
arbitrable. It cannot now change its position sinply because the
arbitrator reached an unfavorabl e conclusion on the nerits. Enforcenent
of the Board's order in this case would go



against the national policy, favoring the voluntary arbitration of
disputes. E g. din Corp., 268 NLRB 573 (1984). A contrary deci sion woul d
encourage parties to renege upon their agreenent to be bound by an
arbitrator's decision and to circunvent the grievance procedure by filing
an unfair |abor practice charge whenever they felt they had a better chance
for favorable resolution before the Board.

CONCLUSI ON

Accordingly, Doerfer's petition to set aside the Board's order is
granted and the decision of the arbitrator is reinstated.
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